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DI NAN, Special Trial Judge: This case was heard pursuant

the provisions of section 7463 of the Internal Revenue Code in
effect at the time the petition was filed. The decision to be
entered i s not reviewable by any other court, and this opinion

shoul d not be cited as authority. Unless otherw se indicated,

subsequent section references are to the Internal Revenue Code

to
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effect for the year in issue, and all Rule references are to the
Tax Court Rules of Practice and Procedure.

Respondent determ ned a deficiency in petitioner’s Federal
i ncome tax of $9,895 for the taxable year 1995.

The issue for decision is whether certain anounts petitioner
received fromher former husband are includable in her inconme as
al i nrony or separate nmi ntenance paynents.!?

Sone of the facts have been stipulated and are so found.

The stipulations of fact and the attached exhibits are

i ncorporated herein by this reference. Petitioner resided in
Ri dgefield, Connecticut, on the date the petition was filed in
this case.

Petitioner and her former husband, George R Reed, separated
in April 1993. M. Reed filed a petition for divorce on Decenber
10, 1993, in the Crcuit Court, Seventh Judicial District, for
St. Johns County, Florida. On Decenber 23, 1993, M. Reed filed
with the circuit court a Motion to Establish Tenporary Child
Support and O her Tenporary Relief. Petitioner separately sought
tenporary support fromM. Reed by filing with the court a notion
for Application for Tenporary Allowances. This latter notion was

argued before the court wth counsel representing both petitioner

'n the petition, petitioner disputes the interest due on
the deficiency. This Court does not have jurisdiction to
redetermne interest in this case prior to the entry of a
deci sion redeterm ning the deficiency. See sec. 7481(c); Rule
261; Pen Coal Corp. v. Conm ssioner, 107 T.C 249, 255 (1996).
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and M. Reed, and on June 30, 1994, the court entered an order
(“tenporary order”) granting petitioner “tenporary spousal
support.” Petitioner and M. Reed entered into a final divorce
settlenment agreenent (“final agreenent”) on July 19, 1995,
di ssolving their marriage. During the taxable year in issue,
1995, petitioner received six paynents of $4,000 each pursuant to
the tenporary order and one paynent of $10,000 pursuant to the
final agreenent.

Petitioner reported no alinony incone on her Federal incone
tax return for 1995. The statutory notice of deficiency
reflected respondent’s determ nation that petitioner received
unreported alinony incone in the amount of $34,000. The notice
st at ed:

It is determ ned that the $34, 000. 00 you received

in 1995 fromyour former spouse, George R Reed, under

an “Order on Tenporary All owances” qualifies as alinony

payments. Accordingly, the $34,000.00 is includable in

your gross incone.

The $34, 000 anmount was conprised of six paynents of $4,000 and
one paynent of $10,000. Despite the statenment in the notice that
all of these paynents were nmade pursuant to the tenporary order
the parties have stipulated that only the six $4,000 paynents
were received pursuant to the tenporary order, while the $10, 000
paynment was received pursuant to the final agreenent.

Under the Internal Revenue Code, anmounts paid which are

“al i nony or separate mai ntenance paynents” nust be included in
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the recipient’s incone. See secs. 61(a)(8) and 71(a). The
phrase “alinony or separate nmai ntenance paynents” is defined as
fol |l ows:

SEC. 71(b)(1). 1In general.--The term “alinony or
separate mai ntenance paynent” neans any paynent in cash if--

(A) such paynent is received by (or on behalf of)
a spouse under a divorce or separation instrunent,

(B) the divorce or separation instrunent does not
desi gnate such paynent as a paynent which is not
includible in gross inconme under this section and not
al l owabl e as a deducti on under section 215,

(© in the case of an individual |egally separated
fromhis spouse under a decree of divorce or of
separ ate mai nt enance, the payee spouse and the payor
spouse are not nenbers of the sanme household at the
time such paynent is nade, and

(D) there is no liability to nmake any such paynent
for any period after the death of the payee spouse and
there is no liability to make any paynent (in cash or
property) as a substitute for such paynents after the
deat h of the payee spouse.

I n determ ni ng whet her paynents neet this definition, the | abels
used by taxpayers in an instrunment are not controlling. See

Benedict v. Comm ssioner, 82 T.C 573, 577 (1984).

The first anpbunts at issue in this case are the six paynents
of $4, 000 each which petitioner received pursuant to the
tenporary order. The tenporary order stated in relevant part:

As and for tenporary spousal support, Husband [ M.
Reed] wll pay to the Cerk of the Grcuit Court, St.
Johns County, Florida, for disbursenent to the Wfe
[ petitioner] a nonthly sum of $4, 000. 00 conmrenci ng on
July 1, 1994 and each nonth thereafter until further
Order of Court. He shall also pay an additional sum of
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$1, 000. 00 per nonth as and for partial retroactive
support and this shall be for a period of six nonths.

The order did not apportion the $4,000 paynents between child
support and al i nony.

Based upon the record in this case, we find that the
paynments nmade under the tenporary order neet the definitiona
requi renents of section 71(b)(1). First, the paynents were
recei ved by petitioner under a divorce or separation instrunent,
as defined in section 71(b)(2). Second, the instrunment did not
desi gnate the paynents as not includable in gross inconme under
section 71 and not allowable as a deduction under section 215.
Third, petitioner was not a nenber of the same household as M.
Reed at the tinme of the paynents.

The fourth requirenent is that the obligation to nmake
paynments ceases upon the death of the payee spouse. This
requi renent may be net either by the terns of the instrunent

itself, or by operation of State |aw. See Cunni ngham v.

Comm ssioner, T.C Meno. 1994-474. The terns of the tenporary

order do not satisfy this requirenent, so we next exam ne whet her
the obligation would cease by operation of law. At trial,
respondent assuned that Florida | aw governs petitioner’s right to
recei ve alinony paynents under both the tenporary order and the
final agreenent. Petitioner did not dispute this assunption, and
we find nothing in the record to indicate that it was in error.

Therefore, we nmust decide the issue as we believe the highest
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Florida court would decide it. See Conmni ssioner v. Estate of

Bosch, 387 U. S. 456, 465 (1967). In the absence of a decision by
t he hi ghest court, we nust apply what we “find to be the state
law, after giving ‘proper regard to relevant rulings of other
courts of the State.” 1d.

Wth respect to permanent periodic alinony, it is clear
under Florida |law that a payor’s obligation to make paynents

ceases upon the death of the payee. See Canakaris v. Canakaris,

382 So.2d 1197, 1202 (Fla. 1980). |In our review of Florida | aw
we have found no case in which the Suprenme Court of Florida
directly held that the obligation to pay support under a
tenporary order |ikew se ceases upon the death of the payee. W
are convinced, however, that the court would find that the
general rule applicable to permanent periodic alinony al so
applies to tenporary support.

There is no conpel ling distinction--between pernanent
periodic alinmony and support awarded under a tenporary decree--
whi ch woul d cause the fornmer, but not the latter, to cease upon
t he payee spouse’s death. On the contrary, the tenporary nature
of the order suggests that the paynents woul d not have survived
petitioner. The District Court of Appeal of Florida, Fourth
District, relied upon this point when it recently addressed a

simlar issue in Faile v. Flem ng, 763 So.2d 459 (Fla. Dist. C

App. 2000). In that case, the court found that an award of
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“reasonabl e nonthly Iiving expenses” and “tenporary relief” in a
tenporary relief order could not support a contract claimby the
payee spouse after the payor spouse’s death. The court stated:
The order was a tenporary relief order, a non-permnmanent
agreenent. It is clearly established that the obligation to
pay permanent alinony dies with the obligated party, so that
to overcone this general rule, “there nust be an express
indication of an intention to the contrary” in an agreenent
between the parties. A tenporary relief order carries |ess
of a suggestion of pernmanency than an award of permanent
alinmony. No reading of the tenporary relief order inplied
that David intended that support paynents referenced in the
order were to continue after his death
Id. at 460 (citation omtted). Simlarly, in this case nothing
in the tenporary order indicates an intention that the support
paynments were to continue after petitioner’s death
Based upon our analysis of Florida |law, we hold that M.
Reed’ s obligation to nake the paynents under the tenporary order
woul d have ceased upon petitioner’s death by operation of |aw
Petitioner argues that these six $4,000 paynents are
properly characterized as child support paynents. Portions of
paynents “which the ternms of the divorce or separation instrunent
fix (in terns of an anmount of noney or a part of the paynent) as
a sumwhich is payable for the support of children of the payor
spouse”, sec. 71(c)(1), are not included in the definition of

al i nrony or separate mai ntenance paynents. See sec. 71(c)(1);

Anbrose v. Comm ssioner, T.C Menp. 1996-128. Nothing in the

order fixes any portion of the $4,000 paynents as child support.

Petitioner asserts that the support she had sought fromthe court
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was for her children,? and that the $4, 000 paynents shoul d be
consi dered child support despite the |ack of identification as
such in the court order. However, only child support paynents
fixed by the terms of the instrunent itself are excluded fromthe
definition of alinobny or separate nai ntenance paynents; an
i nference cannot be made fromintent or surrounding circunstances
t hat paynents were for child support. See id.

Because the terns of the tenporary order do not fix any
portion of the $4,000 paynents as child support, and because the
paynments otherw se neet the definitional requirenments of section
71(b) (1), we hold that petitioner received $24,000 in alinony
i ncone under sections 61(a)(8) and 71(a).

The next amount at issue in this case is the |unp-sum
paynent of $10, 000 which petitioner received pursuant to the
final settlenment agreenent.

Petitioner and respondent stipulated the follow ng statenent
in the Stipulation of Facts filed in this case:

Petitioner concedes that the $10, 000 paynent she

received in August, 1995 is includible as taxable

i ncone for the 1995 taxabl e year
This concession is not a stipulation of fact--it is a conclusion

of law. As such, it does not bind this Court. See Edward D.

’2ln addition, M. Reed had also filed a notion with the
circuit court which sought to establish “Child Support and O her
Tenporary Relief.” However, there is no evidence that this
noti on was ever argued and/or deci ded.
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Rollert Residuary Trust v. Conmm ssioner, 80 T.C 619, 630 (1983),

affd. 752 F.2d 1128 (6th Cr. 1985); Gaddy v. Conmm ssioner, 38

T.C. 943, 951 (1962), affd. in part and remanded in part 344 F. 2d
460 (5th Gr. 1965). W therefore turn to the nerits of this
issue. The final agreenent provided in relevant part:
The Husband [ M. Reed] shall pay to the Wfe [petitioner] as
and for lunp sumalinony the anount of $10, 000 payabl e
within fifteen (15) days fromthe date of the Final Judgnent
of Dissolution. Beginning January 1, 1996, the Husband
shall pay to the Wfe as rehabilitative alinony the sum of
$516. 67 per nonth for sixty (60) nonths which shall be due
and payable the first of each nonth, until the death of
either party or the remarriage of the Wfe or the conpletion
of the sixty (60) paynent obligation, whichever shall first
occur.
The terns of this agreenent do not state that the liability to
make the $10, 000 payrment woul d have ceased after the death of
petitioner, despite the fact that the very next sentence
specifically termnates M. Reed’ s liability to make the
rehabilitative alinony paynments (of $516.67 for 60 nonths) after
petitioner’s death. Furthernore, assum ng that Florida | aw woul d
affect the alinony obligation under the final agreenent (the
status of the agreenent is not clear fromthe record), the
obligation to nmake a | unp-sum al i nony paynent--unlike the
obligation to pay permanent periodic alinony--does not term nate
upon the death of the payee spouse by operation of Florida | aw

See Canakaris v. Canakaris, supra at 1201; Philipose V.

Philipose, 431 So.2d 698, 700 (Fla. Dist. C. App. 1983). 1In

Canakaris, the Suprene Court of Florida stated that there arises
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“upon the entry of a final judgnent of a |lunp sumaward a vested
right which is neither term nabl e upon a spouse’s renmarri age or

death nor subject to nodification.”® Cankaris v. Canarkis, supra

at 1201.

Because M. Reed’ s obligation to nake the | unp-sum ali nony
paynment woul d have continued after petitioner’s death, the | unp-
sum paynent is not an alinony or separate naintenance paynent as
defined in section 71(b)(1). See sec. 71(b)(1)(D). W therefore
hold that, contrary to respondent’s determ nati on and
petitioner’s concession, the $10, 000 | unmp-sum ali nony paynent
received by petitioner is not includable in her gross incone

under section 61(a)(8) or 71(a).*

3This is consistent with the purpose of |unp-sumalinony in
Fl orida, which may be awarded for support or vested property
interests, or to ensure an equitable distribution of property
acquired during the marriage. See Canakaris v. Canakaris, supra
at 1201. For exanple, an award of the marital hone may be
appropriate as lunp-sumalinony. See id. at 1204.

“The final agreenent further provides that “The alinony
received by the Wfe [petitioner] fromthe Husband [ M. Reed]
shall be considered incone to the Wfe and tax deductible to the
Husband.” W note that this statenent has no effect on the
Federal incone tax treatnment of the $10,000 paynent in this case.
It is clear that individuals nay expressly exclude paynents from
the definition of alinony or separate nmaintenance paynents by
desi gnating the paynents as not includable under sec. 71 and not
deducti bl e under sec. 215. See sec. 71(b)(1)(B). However, the
individuals in this case did not attenpt to exclude the $10, 000
paynment fromthe definition. Rather, they attenpted to include
in the definition the paynent which otherw se does not neet the
requi renents of sec. 71(b)(1).
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Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.
To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




